Tnms Amm GENERAL
O TEXAS

MARN AvaTiv 12, TEXAS

Honorable. Chn.rlgn E. Reagan ' .
District M:tomey

Marlin, Texas
_ Dear 8ir:

Re: Can & menber of the county
board of trustean also hold
the offica of trusteé for an
indapéahnt school aistrict.

We are in receipt of your lstter of Beptelher 5, 1939, in which
you request sn opinion of thié Department as to whether or not a member
of the county board of trustees xay also hold the office of trustee for
m independent school uutrtct. :

" The case vhs.ch you cite in your letter, Thoman, et n.l. v. Aber-
nathy County Line Independent Bchool District, 200°8. W.. 152, is in point.
In this case the Commission of Appeals held that one person could not
hold both the offices of school trustee and alderman of the city, despite
the fact that the office of. .#ichool trustes was not an of.tice of emolument.
The court held that the duties of the two offices vere incompatible one
to the other and therefore the same perscn would not be. eligible to hold
beth. This case was followed by the Waco Court of Civil Appeals in the
case of Kugle, et al. v. Olenn Rose Indapendant School District No. 1,

50 S. W. {24) 375. In this case the court sald &s follows:

"Under the common law, the same per-on cqnnot hold. two
incompatible offices -- that :ls, officen, the duties of which
conﬂiet, or are inconsistent.”

The test which :I.s 1ald down by our courts is : therefore » whether
or not the ofrice ot trustee of a school district is incou;patible with the
other office which the same person wishes to hold.

In this case we have the same person trying to hold both the
office of trustee of an independent school distrirt and megber of the
county board of trustees. While the county board of trustees does not
exercise the ¢otitrol over the indspendent school districts that it does
over the common school disgtricts, s5i1) 1t does exercise auch control
as would make the two offices hera sought -incompatible. One very good
example of this 1g set out in Article 2696 of the Revilad (H.vil Btat;utes
of Texas, vhich Article reads as followa:
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“Any child lswifully enrolled in any district or inde-
pendent district, may by order of the county superintendent,
be transferred to the enrollment of any other district or -
independent district in the same county upon & written ap-
plication of the parent or gusrdian or person having lgwful
control of such child, filed with the county superintendent;
provided that any district or independent district being
dissatisfied with any transfer made by the county superin-
tendent may sppesl.from such action to the county board of
trustees of sald county who shall have the right to anpul
and cancel the transfer allowed by the county superintendent.

'he pplicast shall state in said application that it
is his bona L£ide intention to send said child to the school
o which the trensfer is asked.

"Upon the certification of the transfer of any child,
from one district-to ancther district, by the county mper-
intendent of the county in which the child repides at the
time of the tranafer, the State Department of Education
shall suthorize tha Btgte Treasurer to pay over directly -
the per capita spportionment; in independent distxicts of
five hundred (500) or more scholestic population, to the
district to whigch such child is transferred; and in all
other dlstricts, to- county supeirintendents, to be paid by
bin to $he respective districts-to vhich such children are
tra.nl:rmed; provided, no tra.ufer shall be made d‘ter
August 1-1'., .

Under the ntntute abm set out any dispute between school
districts over transfers and over the receipt of the par capits appor-
tionment by ths school district becsuse of such tmgfer, would ba ap-
pealed to the board of trustees, To allow one person to act as & trus-
tee of ons of tha districts and also to sarve as a member of the board
of trustees of the coun’oy would be to allow an mbere-ted party to act
as arbitrator over disputes betwsen school dlctr:.ctt. There is no ques-
tion but what the two offices in this instance are incompatible and In-
consistent one with the other.

It ie the opinion ot this Department, therefore s that a mem-
ber of thes county baard of trustees may uoct also hald the office of trus-
tee for an independant school dilrtri.ct. _

APPROVED SEP 14, 1939 APPROVED ' Very truly yours

: QPINION ATTORNEY GENERAL OF TEXAS
/8/ Gerald C. Mam COMMITTEE By /s/ Billy Goldberg
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